STATE OF MISSOURI
MISSOURI BOARD OF PHARMACY

IN RE:

PHILLIP COLIN KIRKEGAARD d/b/a
VETERINARY NUTRITIONAL SERVICES
137 S, Harmon Drive

Mitchell, SD 57301

Permit No. 2013012639

Complaint No. 2017-002125

SETTLEMENT AGREEMENT BETWEEN
STATE BOARD OF PHARMACY AND PHILLIP COLIN KIRKEGAARD
d/b/a VETERINARY NUTRITIONAL SERVICES

COME NOW Phillip Colin Kirkegaard d/b/a Veterinary Nutritional Services
(“Respondent™) and the Missouri Board of Pharmacy (“Board” or “Petitioner”) and enter into
this Settlement Agreement for the purpose of resolving the question of whether Respondent’s
permit to operate as a drug distributor will be subject to discipline.

Pursuant to the terms of Section 536.060, RSMo, the parties hereto waive the right to a
hearing by the Administrative Hearing Commission of the State of Missouri (“AHC™) and,
additionally, the right to a disciplinary hearing before the Board under Section 621.110, RSMo,
and stipulate and agree that a final disposition of this matter may be effectuated as described
below.

Respondent acknowledges that it understands the various rights and privileges atiorded it
by law, including the right to a hearing of the charges against it; the right to appear and be
represented by legal counsel; the right to have all charges against it proved upon the record by
competent and substantial evidence; the right to cross-examine any witness appearing at the
hearing against it; the right to a decision upon the record by a fair and impartial administrative
hearing commissioner concerning the charges pending against it and, subsequently, the right to a

disciplinary hearing before the Board at which time it may present evidence in mitigation of




discipline; and the right to recover attorney’s fees incurred in defending this action against its
permit., Being aware of these rights provided it by operation of law, Respondent knowingly and
voluntarily waives each and every one of these rights and freely enters into this Settlement
Agreement and agrees to abide by the terms of this document as they pertain to it.

Respondent acknowledges that it has received a copy of the draft complaint to be filed
with the Administrative Hearing Commission, the investigative report, and other documents
relied upon by the Board in determining there was cause for discipline against Respondent’s
permit.

For purposes of settling this dispute, Respondent stipulates that the factual allegations
contained in this Settlement Agreement are true, stipulates with the Board that Respondent’s
permit as a drug distributor, numbered 2013012639, is subject to disciplinary action by the Board
in accordance with the provisions of Chapter 621 and Chapter 338, RSMo.

JOINT STIPULATION OF FACTS

1. The Missouri Board of Pharmacy is an agency of the State of Missouri created
and established pursuant to §338.110, RSMo (2016)", for the purpose of executing and enforcing
the provisions of Chapter 338, RSMo.

2. Respondent Phillip Colin Kirkegaard d/b/a Veterinary Nutritional Services, Inc.,
137 South Harmon Drive, Mitchell, SD 57301, is permitted by the Board as a drug distributor
under permit number 2013012639 issued on April 29, 2013, Respondent’s permit was at all
times relevant herein current and active.

3. Respondent is a licensed veterinarian.

LAl statutory references are to the Revised Statutes of Missouri 2000, as amended, unless otherwise stated.



4, Pro Med, LLC, 5303 Hwy. C, Palmyra, Missouri, is permitted by the Board under
permit number 2006036798 as a drug distributor (“Pro Med™).

5. The Missouri Veterinary Medical Board provided correspondence to Petitioner
from the Federal Drug Administration (“FDA”) dated February 1, 2017, indicating that Pro Med
had purchased unapproved prescription drugs from an unlicensed supplier, “TC Medical” a/k/a
“SB Medical” and “Canpharma Supplies, Inc.” (hereinafter “TC Medical”). The correspondence
further states that the drugs may have been counterfeit and may have originated from unknown,
possibly foreign, sources and were not approved for distribution in the United States.

6. TC Medical is a Canadian supplier.

7. Pro Med was introduced to TC Medical through a sales representative named
Shay Shvartshtein.

8. From on or about September 11, 2013 to September 16, 2015, Pro Med purchased
veterinary prescription drugs that originated in Canada.

9. The prescription drugs purchased were:

A. Heart Guard +dogs 0-251bs 6 doses blue,

B. Heart Guard +dogs 26-501bs 6 doses green,
C. Heart Guard +dogs 51-1001bs 6 doses brown,
D. Revolution puppy/kitten mauve 3pk,

E. Revolution cat blue 5-151bs 3 pk,

F. Revolution dog purple 5-10Ib 3 pk,
G. Revolutiont dog brown 11-201bs 3 pk,
H. Revolution dog red 21-401lbs 3 pk ,

L Rimady! Chew Tab 25mg 60ct,




J, Rimadyl Chew Tab 25mg 180ct,
K. Rimadyl Chew Tab 75mg 60ct.
L. Rimadyl Chew Tab 75mg 180ct
M. Rimadyl Chew Tab 100mg 60ct
N. Rimadyl Chew Tab 100mg 180ct

10. The drugs were shipped from TC Medical to Respondent and then from
Respondent to Pro Med. According to Respondent, sometimes the products were shipped
directly from the TC Medical to Pro Med to reduce shipping costs.

11.  Pro Med requested that Respondent obtain a Missouri drug distributor license so it
could purchase the products from him because some items only a veterinarian could purchase.

12.  Pro Med paid Respondent a “finder’s fee” for his participation in the business
arrangement,

13.  Respondent was not aware that “there was a problem buying product from a
company that wasn’t licensed.”

14, SB Medical, Inc. and TC Medical Groups were fined $45 million and required to
forfeit an additional $30 million for orchestrating a multi-year conspiracy to smuggle misbranded
preseription pharmaceuticals and unapproved devices into the United States,

15. At the time the drugs were shipped from TC Medical to Respondent and then
from Respondent to Pro Med, TC Medical was not authorized or licensed to ship medication into

the United States as required by federal law.



JOINT CONCLUSIONS OF LAW

16. As a result of the aforementioned conduct, cause exists for Petitioner to take
disciplinary action against Respondent’s drug distributor permit under § 338.055.2(5), (6), (13),

and (15), RSMo, which provides:

2. The board may cause a complaint to be filed with the administrative
hearing commission as provided by chapter 621, RSMo, against any
holder of any certificate of registration or authority, permit or license
required by this chapter or any person who has failed to renew or has
surtendered his or her certificate of registration or authority, permit or
license for any one or any combination of the following causes:

* k%

(5) Incompetence, misconduct, gross negligence, fraud,
misrepresentation or dishonesty in the performance of the
functions or duties of any profession licensed or regulated
by this chapter,

(6) Violation of, or assisting or enabling any person to
violate, any provision of this chapter, or of any lawful rule
or regulation adopted pursuant to this chapter;

LI

(13) Violation of any professional trust or confidence;

* k¥

(15) Violation of the drug laws or rules and regulations of
this state, any other state or the federal government.




JOINT AGREED DISCIPLINARY ORDER

Based upon the foregoing, the parties mutually agree and stipulate that the following shall

constitute the disciplinary order entered by the Board in this matter under the authority of

Section 621.045.3, RSMo:

1.

Respondent’s drug distributor permit numbered 2013012639 shall be placed on

PROBATION for a period of THREE (3) YEARS (“disciplinary period”). The period of

probation shall constitute the disciplinary period. The terms of discipline shall be as follows:

A,

Respondent shall pay all required fees for licensing to the Board and shall
renew its drug distributor license prior to October 31 of each licensing year.

Respondent shall comply with all provisions of Chapter 338, Chapter 195, and
all applicable federal and state drug laws, rules and regulations and with all
federal and state criminal laws. "State" here includes the State of Missouri and
all other states and territories of the United States.

If, after disciplinary sanctions have been imposed, the Respondent fails to keep
its drug distributor license current, the period of unlicensed status shall not be
deemed or taken as any part of the time of discipline so imposed.

Respondent shall report to the Board, on a preprinted form supplied by the
Board office, once every six (6) months (due by each January 1 and July 1),
beginning with whichever date occurs first after this Agreement becomes
effective, stating truthfully whether or not it has complied with all terms and
conditions of its disciplinary order.

Respondent shall make a representative of the drug distributor available for
personal interviews to be conducted by a member of the Board or the Board of
Pharmacy staff. Said meetings will be at the Board's discretion and may occur
periodically during the disciplinary period. Respondent will be notified and
given sufficient time to arrange these meetings.

Respondent’s failure to comply with any condition of discipline set forth herein
constitutes a violation of this disciplinary Agreement.

The parties to this Agreement understand that the Board of Pharmacy will
maintain this Agreement as an open record of the Board as provided in
Chapters 324, 338, 610, RSMo.




2. Upon the expiration of said discipline, Respondent’s license as a drug distributor
in Missouri shall be fully restored if all other requirements of law have been satisfied provided,
however, that in the event the Board determines that the Respondent has violated any term or
condition of this Settlement Agreement, the Board may, in its discretion, after an evidentiary
hearing, vacate and set aside the discipline imposed herein and may suspend, revoke, or
otherwise lawfully discipline the Respondent.

3. No order shall be entered by the Board pursuant to the preceding paragraph of this
Settlement Agreement without notice and an opportunity for hearing before the Board in
accordance with the provisions of Chapter 536, RSMo.

4. If the Board determines that Respondent has violated a term or condition of this
Settlement Agreement, which violation would also be actionable in a proceeding before the
Administrative Hearing Commission or the circuit court, the Board may elect to pursue any
lawful remedies or procedures afforded it and is not bound by this Settlement Agreement in its
determination of appropriate legal actions concerning that violation. If any alleged violation of
this Settlement Agreement occurred during the disciplinary period, the Board may choose to
conduct a hearing before it either during the disciplinary period, or as soon thereafter as a
hearing can be held to determine whether a violation occurred and, if so, it may impose further
discipline. The Board retains jurisdiction to hold a hearing to determine if a violation of this
Settlement Agreement has occurred.

5. The terms of this Settlement Agreement are contractual, legally enforceable,
binding, and not merely recitals. Except as otherwise contained herein, neither this Settlement

Agreement nor any of its provisions may be changed, waived, discharged, or terminated, except




by an instrument in writing signed by the party against whom the enforcement of the change,
waiver, discharge, or termination is sought.

6. Respondent hereby waives and releases the Board, its members and any of its
employees, agents, or attorneys, including any former board members, employees, agents, and
attorneys, of, or from, any liability, claim, actions, causes of action, fees, costs, and expenses,
and compensation, including, but not limited to, any claims for attorney’s fees and expenses,
including any claims pursuant to Section 536.087, RSMo, or any claim arising under 42 U.S.C.
§1983, which may be based upon, arise out of, or relate to any of the matters raised in this
litigation, or from the negotiation or execution of this Settlement Agreement. The parties
acknowledge that this paragraph is severable from the remaining portions of this Settlement
Agreement in that it survives in perpetuity even in the event that any court of law deems this
Settlement Agreement or any portion thereof void or unenforceable.

RESPONDENT, AS EVIDENCED BY THE INITIALS ON THE APPROPRIATE LINE,

REQUESTS

%] Q DOES NOT REQUEST

THE ADMINISTRATIVE HEARING COMMISSION TO DETERMINE IF THE FACTS
SET FORTH HEREIN ARE GROUNDS FOR DISCIPLINING RESPONDENT’S
PERMIT TO OPERATE AS A PHARMACY.

Respondent understands that it may, either at the time the Settlement Agreement is signed
by all parties, or within fifteen (15) days thereafier, submit the Settlement Agreement to the
Administrative Hearing Commission for determination that the facts agreed to by the parties
constitute grounds for disciplining Respondent’s permit.  If Respondent desires the

Administrative Hearing Commission to review this Agreement, it may submit its request to:




Administrative Hearing Commission, Truman State Office Building, Room 640, 301 W. High

Street, P.O. Box 1557, Jefferson City, Missouri 65101.

If Respondent has not requested review by the Administrative Hearing Commission, the

Settlement Agreement goes into effect fifteen (15) days after the document is signed by the

Board’s Executive Director.

RESPONDENT
PHILLIP COLIN KIRKEGAARD
d/b/a VETERINARY
NUTRITIONAL SERVICES
\
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By:
As Authorized Agent for ~/
PHILLIP COLIN KIRKEGAARD
d/b/a VETERINARY

NUTRITIONAL SERVICES

PETITIONER

MISSOURI BOARD OF
PHARMACY.
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Attorneys for Missouri Board of
Pharmacy



